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Introduction

The present ebook are some excerpts from Carl Madsen’s book "The Good Doctor" (Den Gode Læge). Originally in Danish, they have been translated and posted on the social media Hexbear by the user SoyViking.  Here are the introductions for each of the posts by SoyViking, with a link to them on Hexbear:



Criminal Justice In The German Democratic Republic

While clearing out a box of old books that had been sitting in my garage for ages, I stumbled on a tiny gem that I thought I had lost, my copy of Carl Madsen's book “The Good Doctor”, containing a series of texts criticizing the legal system from a Marxist viewpoint.

Most of the texts are very specific to a Danish context and to the time in which they were written but I think this presentation on criminal justice in the German Democratic Republic has a more general interest and still has relevance as an inspiration on how to build a humane legal system.

Carl Madsen (1903-1978) was a defense counsel known as “the red lawyer”. For generations he was the go-to lawyer for the left and defended Spanish civil war volunteers, communist activists, Vietnam war protesters victimised by the police and squatters from the freetown Christiania. For most of his adult life he was an active member of DKP, the Danish Communist Party. His political understanding, legal career as well as the betrayal he experienced from the state during and after the war left him with no respect whatsoever for the legal profession or the bourgeois courts, in the words of poet Dan Turell “he radiated contempt of court”.

His style is a mixture of gnarly legalese, Marxist theory and vitriolic insults that I personally find very engaging. As a leftist inhabiting the bleak political reality following the disaster of the 1990’s, one can only envy his confident defiant optimism.




Can It Be Different? — Visit To A Soviet Prison Camp 1965

Call the Victims of Communism Foundation! In the Soviet Union they were so evil that they forced prisoners to read theory!

This text by the Danish communist lawyer Carl Madsen describes his visit to a Soviet labour camp in 1965. It seems like a credible account of what this part of the Soviet correctional system looked like in the 1960s.

A modern reader might object to many aspects of the camp, for instance I personally find the apparent lack of privacy troubling, but compared to other prison systems of the day, the Soviet one seems to have been on the more humane and sensible end of the spectrum. Some aspects of the system, like the focus on education still feels progressive today and the widespread self-government by the prisoners’ own council is lightyears ahead of anything known in modern prison systems in the “democratic” west.




Are They Class Judges? — A Marxist-Leninist analysis of the class character of Danish courts

This is my translation of a chapter in Danish communist criminal defense counsel Carl Madsen's (1903-1978) book “Den Gode Læge” (The Good Doctor) from 1966. The chapter is the manuscript of a talk given in 1965.

Although the text is dated, the points made are still relevant, both in a Danish context and in a more general sense. In the talk, Madsen outlines Marxist-Leninist theory of the state and uses specific examples from the Danish legal system to underline his points, drawing on his practical experience as a defense counsel and his lived experience as a survivor of the Communist Law. Using the example of WWII-era persecution of communists to argue that the courts first and foremost serve the ruling class and will disregard written law if put under enough pressure. Madsen goes on to argue that the lay element in criminal justice in the form of juries and lay judges is mostly illusory and without any practical significance. He also argues that the courts are instruments of class power since they are organs of a class-based state. Additionally Madsen points to how the true centre of criminal justice is not the courts but the prosecution whose decisions to charge offenders are mostly rubber-stamped by the courts and whose decisions not to charge offenders are exempt from meaningful scrutiny.

CW: This is a text written in 1965 by a man born in 1903. While Madsen was a principled communist who defended many socially progressive causes, his views on gender were typical for the patriarchal ideas of the time. The text contains a few instances of sexist language as well as a claim about the trustworthiness of the testimony of CSA victims that was as wrong and harmful then as it is today. They do not detract from the argument made in the text though and I have kept them in the text to preserve the integrity and accuracy of the piece.




Can It Be Different?


  
    »Denn wovon lebt der Mensch? Indem er stündlich
Den Menschen peinigt, auszieht, anfällt, abwürgt und frisst.
Nur dadurch lebt der Mensch, dass er so gründlich
vergessen kann, dass er ein Mensch doch ist«

    — Bertold Brecht
  




There are Danish psychiatrists who believe that all crime originates in neuroses, that crimes are manifestations of neurotic states of anxiety and tension. As a logical consequence, they regard the criminal as a patient. They intervene to cure him of his neuroses and believe they have thereby removed the basis for his criminality.

This starting point is appealing, and under our social conditions, it is probably also the best. The psychiatrists attached to our prisons and institutions for criminals cannot, under our social conditions, approach the problems differently, but must simply leave them as they are.

But these neuroses, what is the precondition for them? What is the reason that people here cannot live and develop according to their abilities and aptitudes, but are whipped up into a rat race for money and career that cripples and destroys them in a spiritual sense? Why must they strive for imagined honour and turn their fictitious needs into demands that are aggressively directed outward against other people?1

For me, there is no doubt that the essential breeding ground for neuroses, crime-breeding neuroses, is the capitalist social conditions we live under. In any case, one cannot help but bring the problem sharply into focus: whether the interpersonal relationships that capitalism entails – the need to get ahead of, dominate, and subjugate one’s fellow human beings rather than developing according to one’s potential and abilities – constitute a dunghill where the poisonous flowers of neurosis thrive.

This is precisely the case, which in turn means that only by socialism displacing the stinking social system we live under will the preconditions for neuroses, and thus for crime, disappear.

Still, it is hard to blame those doctors who, given the constraints we live under, are engaged in fighting crime; not all of them see the wider picture, and instead they treat the individual as a patient, alleviating the most disruptive symptoms with pills and psychotherapy as best they can. They cannot, after all, change society.

I have had the satisfaction of studying criminal justice and corrections both in the German Democratic Republic and in the Soviet Union.

It is completely obvious that they are far ahead of us in terms of crime prevention. Under socialist conditions the human being is the centre of attention, and what people are brought up to strive for is to develop themselves, to realise their talents and abilities, whereas it is considered anti-social, immoral and criminal to seek to live at others’ expense in one way or another. In these countries the ‘rat race’ is being replaced by comradely co-operation. The socialist countries are the countries where people come to one another’s aid.

I told many colleagues in the Soviet Union and the German Democratic Republic about Herstedvester [Danish high-security preventive detention facility] and [chief physician] Stürup and his institution. They listened with astonishment.

A fate like that of inmate number 81 [case of unjustified indefinite preventive detention previously mentioned by Madsen] is unthinkable except under the conditions of capitalism. To give a sense that there is a solution to the problems of crime, I will reprint a column I wrote about a visit to a penal institution near Moscow.2 But I have made similar observations in the German Democratic Republic, where, incidentally, Dr. Stürup had the opportunity to lecture about his institution. He was a peculiar experience for the audience.

But the account of my prison visit in Moscow comes here:

In the autumn of 1962, I undertook a journey in the Soviet Union. I had previously read about Soviet criminal justice, and during my stay in Moscow, I expressed a desire to see a labour camp. My wish was fulfilled,3 and on October 5th, I was driven out to such a labour camp, located about an hour and a half by car from central Moscow in one of the satellite towns around the capital.

During the drive and during the visit to the camp, I was accompanied by an interpreter and by a representative of the Moscow district soviet, who was also a member of a special committee set up by this soviet, responsible for maintaining public order. Prisons and labour camps also fall under this committee, and it contains every conceivable form of necessary expertise, particularly medical-psychiatric, pedagogical, and legal.

Soviet legislation recognises various forms of punishment and, naturally, also imprisonment, which is generally not imposed for longer than ten years. For very serious offences, imprisonment of up to fifteen years can be applied.

As the overwhelming rule, imprisonment is served in labour camps, correctional camps, as they are also called. Serving time in closed prisons occurs only exceptionally, and only where it concerns particularly serious crimes or very dangerous habitual criminals.

Furthermore, crime is rapidly declining, and many penal institutions are being closed down.4

It was one of these aforementioned camps that I was on my way to. The camps are divided into four classes, according to the inmates. The mildest camps are class 1, and then come the other classes with regimes of increasing severity. The camp I wished to see is of the mildest category. There are 800-900 prisoners in it, and their sentence generally does not exceed three years; however, there are some with a sentence of up to five years.

In most cases the admission offenses are unlawful use of property, theft, membership in criminal gangs, and the like. There were no sex offenders.

Regarding the distribution of prisoners by age, it was stated that 40 percent were between 25 and 30 years old, another 40 percent between 30 and 40 years, while the last 20 percent are distributed among persons between 18 and 25 years and persons over 40 years.

The visit to the camp stretched over most of a day. It was shown by the camp’s chief and two deputy inspectors, one responsible for cultural affairs, and the other, who was trained as an engineer, for work operations.

All the innumerable questions I asked were answered unreservedly, and it was immediately declared that there was not a single door in the camp that was closed to me. My interpreter was of excellent quality.

The camp’s chief and the other senior staff are non-commissioned officers from the Red Army who have reached the special military age limit and have a pension and rank as NCO’s. Prior to appointment, they have undergone special training so that they are versed in the relevant laws, particularly, of course, the criminal and procedural codes. Their training also includes criminology and penology (the study of corrections). They do not belong to the army but are subordinate to the district soviet.

The basic guard duties are carried out by soldiers who are not fully fit for service and who serve their military service as prison guards. They are provided by the army, are command-wise subordinate to the camp's leadership, but have no direct contact with the prisoners.

In the camp, there is a school, which I will mention later. It is in no way subordinate to the camp or the district soviet, but to the Ministry of Education, like all other schools.

Attached to the camp is a staff of instructors, foremen, supervisors, doctors, dentists, nurses, etc.

In the Soviet Union, there is no form of indefinite detention of anyone other than dangerous mentally ill or mentally disabled persons, who can be committed for treatment. Detention can occur by criminal sentence, and no authority other than the courts can sentence to detention.

Thus, there is nothing in the Soviet Union that corresponds to our preventive detention facilities in Herstedvester and Horsens.

I have little negative to say about this camp when I compare it with conditions in Denmark, as far as I know them. Still, let me point out, if only so there is something to note, that the physical facilities are poorer than their Danish counterparts. The buildings are inferior and clearly the work of unskilled labour. This must, of course, be viewed against the backdrop of conditions in the Soviet Union as a whole.

Otherwise, the conditions in the camp, as far as I can judge, are better than the corresponding ones here in this country. The underlying principles are more humane, more rational, and they are attuned to the special conditions in the Soviet Union, where socialism is predominant, with the transition to communism on the agenda. This stage of development is the background for all social phenomena in the Soviet Union, also for criminal policy.

The life of the camp is based on an intimate cooperation between the administration and the prisoners’ council, soviets as it is called in Russian, and the committees they have set up.

All able-bodied prisoners must work in the camp’s metalworking enterprises for eight hours daily. Free time is used mostly for education and cultural-political work.

In the enterprises, work is done in two shifts, but apart from time indications, the daily schedules are identical.

The schedule for the first shift is as follows:

At 6.00 the prisoners get up.

From 6.00 to 6.10 the morning wash is carried out.

From 6.10 to 7.10 breakfast is eaten in shifts.

From 7.10 to 7.20 there is a roll-call.

From 7.20 to 7.30 instructions for the day’s work are given.

At 7.30 work begins.

From 11.30 to 13.30 the midday meal is eaten in shifts.

At 16.00 work ends.

From 16.30 to 16.45 the evening wash is carried out.

From 16.45 to 17.45 supper is served.

From 17.50 to 21.30 prisoners are occupied either with lessons in the school or with general political work; this includes reading the newspapers.

At 22.00 the prisoners go to bed.

Prisoners are not allowed to idle just because the work-day has ended. There are only two options for them. Either they participate in the political-cultural work, or they go to school.

The core of the general political-cultural work is study circles or lectures on various topics, but the prerequisite is reading one or more newspapers, and Soviet newspapers are weighty and factual. They cannot in any way be compared to the press we know here in this country.

Study circle leaders and lecturers usually come from outside. Various enterprises have taken on sponsorship of the camp, and the administration cooperates with these enterprises in many ways, among other things also to procure lecturers and study circle leaders. Often, skilled workers from the sponsoring enterprises come to the camp and give lectures, participate in discussions, lead study circles, or otherwise contribute to the political-cultural work.

I asked for examples of topics for the political-cultural work, and they mentioned at random:

The morality of the Soviet man.

The Communist Party’s program.

Factors that lead to crimes.

The development of technology and science.

The world political situation.

A worker from a sponsoring enterprise, one of the best, had given a lecture on what can and must be done to realise the demands of the new party program regarding the transition to communism. Another had spoken about the measures necessary to implement the seven-year plan.

Once a week, there is a political hour on current political questions.

In the camp, there is compulsory school education outside working hours for all who are under 50 years old and who have not at least completed an 8-year elementary school. The prisoners subject to compulsory schooling consequently do not participate in the general cultural and political work except to the extent it is compatible with their education. Of the entire inmate population, about 50 percent actually participate in the compulsory education in the school. As far as I recall, there are eighteen teachers in the school, and work is done in 30 classrooms. In some classrooms there are prisoners who study or do assignments without a teacher present. The school program and the rules that apply to the school are the same as those applicable to regular schools.

The eleven-year curriculum that is now being introduced in the Soviet Union can be completed in prison. If a prisoner completes it, he is awarded a diploma from the Ministry of Education just like everyone else, a qualification roughly equivalent to our high school diploma.

The prisoner may sit the entrance examination for the university or any other institution of higher education, where he will receive free tuition and a salary while he studies. There are former prisoners who are now doctors and engineers or hold other positions of responsibility in the Soviet Union.

I had a conversation with the school’s leader, who stated, among other things, that he could not observe any difference between the prisoners’ intelligence level and that of regular students.

Apart from the general school education, vocational further education of the prisoners takes place in connection with work in the camp’s large metal enterprises. It is a basic principle of the camp that all prisoners without vocational training must receive such training. They can be trained in the camp as mechanics, metalworkers, and in other trades within the metal industry.

If they already have vocational education, it must be improved, and it is an absolute rule of the camp’s operation that no one who is at all qualified to receive education and vocational training may leave the camp without being better qualified to take part in production than when they were admitted.

The vocational training takes place partly at the workplace and partly in a small vocational school attached to the camp. There are instructors employed who handle the prisoners’ vocational training according to a program that is laid out for each prisoner immediately upon admission based on available information about vocational education at the time of admission.

There are a number of invalids and mentally disabled and other work-impaired persons in the camp. They work according to ability and are occupied in accordance with their own wishes, for example with gardening. They can participate in education and cultural-political work or not, as they themselves wish.

The administration may recommend a prisoner for parole when his conduct in the camp, his diligence, competence and behaviour warrant it. The recommendation is submitted to the court that sentenced the prisoner to placement in a correctional camp, and upon receipt of the recommendation the court convenes inside the camp itself, where the prisoner’s circumstances are examined and verified by the court. If the court issues an order for parole, a most careful follow-up support programme is arranged and carried out. Employment is found for the individual, and the workers at the enterprise where he is employed supervise him and support and assist the parolee in every possible way, and they submit reports to the camp on his situation.

The prisoner who is released on probation after serving his sentence does not lose connection with the camp. On the contrary, the camp is responsible for ensuring that the person is placed in a socially stimulating environment. The camp can only live up to this responsibility because here, too, there is close cooperation between the camp and the enterprise where the prisoner is employed after release.

During the conversation, they showed me the most recent reports from workplaces about released prisoners. I asked for a translation of a randomly selected report. This report is dated September 29, 1962, and it reads as follows:

… Smirnov came to the enterprise after his release, and he proved to be a disciplined worker. He has fulfilled all assigned work tasks at 140 to 150 percent, and qualitatively his work is of the highest class. He is eager to help young workers with their work. He works as a milling machine operator in our department for diving equipment. He participates both in evening education and in the public life of his department…


This randomly selected report is signed by the relevant enterprise’s manager, the chairman of the party cell at the enterprise, and the chairman of the trade union’s local club.

The camp’s industrial operations are closed in large factory buildings. In the camp I saw, items belonging to the light-metal industry were produced: household goods and kitchen utensils, motorcycle parts, oil filters and the like. In addition, the camp has an attached garden that grows vegetables for its own consumption.

Responsibility for discipline and order rests first and foremost with the prisoners’ council, which I have mentioned before. There is pronounced self-government, which the prisoners exercise through the councils. The disciplinary measures the councils have at their disposal are summoning the prisoner to a meeting in the council or a committee thereof, issuance of warnings and reprimands, which, among other things, are brought to all prisoners’ knowledge via the wall newspaper, so that they have the opportunity to keep an eye on the prisoner who has offended against the camp’s rules of order. These rules are such that the prisoners themselves have acknowledged their reasonableness and necessity.

If these more comradely measures do not work, the administration can bring various sharper disciplinary punishments into use.

Firstly, the prisoner can for a specified period be denied the right to purchase tobacco, canned goods, and other extra provisions in the camp’s shop.

Secondly, visitation rights can be denied for a set time.

Thirdly, the prisoner can be denied the right to receive extra provisions from relatives for a set period.

Fourthly, the administration can place the prisoner in a punishment cell, but only outside working hours and for no more than fifteen days.

But the administration cannot only impose disciplinary punishments. It can also reward positive behaviour. These rewards consist of privileges.

Firstly, the prisoner can be given the right to freer use than otherwise prescribed of the money he earns through his work in the camp.

Secondly, he can get the right to individual visits from his wife, family, work comrades, and other relatives. Such individual visits can extend up to three days.

Thirdly, the administration can recommend probationary release.

The fourth and highest privilege that can be given to a prisoner who is not deemed to pose any danger to the legal security of society is the administration’s recommendation of a petition to the supreme court for the annulment of the criminal case.

If an order for annulment of the case is subsequently issued, the sentence lapses, all documents concerning the case are destroyed, all entries in public registers are deleted, and the prisoner obtains in every respect the status of a person who has not previously been convicted.

If the disciplinary measures available to the prisoners’ council and the administration are not effective, the administration can submit a recommendation to the court to issue an order for transfer from the camp to a closed prison. This measure can only be used in consultation with the district soviet’s committee for public order, and in fact, such recommendations are almost never made.

The prisoners are paid exactly like workers with similar employment in ordinary production, but deductions are made to cover the costs of staying in the camp. The wages are credited to the prisoner and paid out upon release. During the stay in the camp, the prisoner can buy for 10 rubles—something like DKK 70-80 [roughly RMB 1,000 in 2024-prices] —per month in the camp’s shop, and as a privilege, he can get the right to use up to 20 rubles monthly.

The prisoners sleep in large dormitories in bunk beds with spring mattresses. They have next to their bed a bookcase with private books and school books.

In the camp, there is a library of 8,000 volumes. Furthermore, books can be borrowed from ordinary libraries. There is both non-fiction, political literature, and fiction. A great deal of work is done to guide the prisoners in their reading. To keep up with the political and cultural life in the camp, prisoners must be diligent newspaper readers, and there is ample opportunity for this, as the camp subscribes to 60 different newspapers, which are available for the prisoners’ use.

Three daily meals are eaten in the camp in a common dining hall. In it, there is a notice about the ingredients that must at minimum be included in the daily food provision in one form or another. Furthermore, there is posted a meal plan for the current week, and it shows day by day how the dietary components the prisoners are entitled to are included in the meals. According to the first notice, each prisoner must daily have at least 700 grams of bread, at least 50 grams of meat, at least 85 grams of fish, at least 400 grams of potatoes, at least 250 grams of vegetables, and at least 110 grams of various grains. The notice lists fourteen different dietary components that must be given each day.

The prisoner may receive visits from relatives and work colleagues. If he wishes, he may wear his own clothes during the visit, as he is generally permitted to do outside working hours. Normal visits are held in a common room, with the prisoner and visitor separated by two counters spaced about one meter apart. Prisoners are allowed to exchange letters with their relatives.

Only minor illnesses are treated in the camp. There is an infirmary with a number of beds, as well as isolation rooms for prisoners suspected of infectious diseases. The principle, however, is that all real illnesses must be treated at a hospital. Upon admission to the camp, a thorough medical examination of the prisoner is conducted. A meticulous health record is created for him and is maintained with great accuracy throughout his stay. There is also a dental clinic where all dental treatment is provided, and dentures are also fabricated if necessary. The greatest emphasis is placed on preventive dentistry.

If a prisoner should wish to complain about the conditions in the camp, he has the right to contact, in writing and without censorship, any of the authorities connected to the camp in any way, including the district soviet.

The information I have reproduced was conveyed to me primarily during a long conversation in the camp’s office with its three senior officials. Once this conversation concluded, a tour was conducted.

First, I saw the production department where, as mentioned, metal goods are manufactured in large premises—from spoons to parts for motorcycles and engines. I do not have the expertise to comment on this aspect of the camp’s operations. I do not understand the fabrication of metal goods. There were many large rooms; lathes were spinning, punch presses were noisy, stamping and riveting were happening, and apparently, everything that should happen in such an enterprise was taking place.

I have brought some items from the production to this country, and I have shown them to experts who declare the products satisfactory. I can say no more about it. To me, everything looked appealing and up-to-date.

From the production department we went to the residential section, where the prisoners live their lives when they are not working. The general impression was appealing. It was sunny, and the prisoners, who were waiting to go to the dining hall, were basking in the sunshine on benches in a neat and well-maintained garden area between the buildings. Everywhere, notices and wall newspapers could be seen. There were notices about prisoners who had distinguished themselves in production or in other ways, but there were also drawings and notices alluding to prisoners who had not behaved satisfactorily. Those who slacked off, smoked in the dormitories, were careless with production, etc., were called out in an easily understandable way.

I inspected the dormitories, occupancy rooms with bunk beds. Loudspeakers and the prisoners’ private book collections were seen by each bed. I walked over to a random bookshelf and took out some of the books in the order in which they stood. There was a German textbook, a presentation of the Soviet Union’s history, a book on the basis of Darwinism, a trigonometry textbook, and a collection of short stories by Chekhov.

We walked through the medical unit and inspected the wards. There were no patients apart from a few prisoners: one had a cold, one had crushed a hand, one had a bruised leg. There were no actual sick people. I greeted the nurses, saw the doctor’s office, the dental clinic, and whatever else a medical unit might contain.

Next we were in a large clubroom with space for 400 prisoners. There was a theatre stage where, as part of cultural life, the prisoners put on amateur plays. There was an operator’s room for use during film screenings.

The library was closed for repairs, but I saw it. In addition to the book stacks there were cosy reading rooms and notices about books especially recommended to the prisoners.

In the shop, I noted a rich stock of extra provisions. One could buy bread, canned goods, pickled herring, cakes, tobacco including the famous makhorka, and all sorts of other such items found in such outlets. The transaction process was demonstrated. One does not buy with cash, but the amount is deducted from the prisoners’ account and a voucher is issued that can be used for purchases in the shop. This is done so that purchases are not made with cash money originating from relatives.

We went through the school. Classrooms, equipped like a Danish rural school in my childhood, were filled with prisoners sitting on school benches, belonging to the shift that was not working in production. In one room I entered, Russian was being taught, and in another room, prisoners were solving geometry problems. A vocational school was installed in rather primitive premises in a basement, but most instruction took place at the workplace.

In the visitation room, two rows of benches were seen for the prisoners and their visitors. Adjoining this room were a dozen visitation rooms for the mentioned individual visits given as a reward. All these rooms were occupied, which was marked by a hung sign. We knocked and entered one of the rooms where a prisoner had a visit from his wife. They were in the process of cooking on a hotplate. The room was small and sparsely equipped with a table, chairs, and an iron bed. There is no control with these individual visits. The visitors stay overnight.

Adjoining the dining hall was the kitchen, which I inspected.

Dinner was being prepared for the prisoners, and I was served the two dishes that the meal consisted of. One dish was a porridge-soup boiled with meat and cabbage; a decent piece of meat came with the portion. The other dish was stewed together with meat, cabbage and potatoes and had a Russian name I don’t remember. I have spent more than two years in Danish prisons and prison camps during the war. If the food I received on October 5th reflects the normal standard, then I can say with certainty that it is far better than the prisoner fare was in Vestre Prison. The dinner I got was excellent and well prepared. The kitchen was neat and clean in every way. We were not let in without first putting on a white coat.

I won’t list every place I was shown, but I walked through the entire camp and displayed the most intrusive curiosity. Yet, as promised, every door opened for me. The last thing I saw was the solitary confinement unit, where disciplinary punishment was served outside working hours for up to fifteen days. It probably says something about this camp that only two prisoners were in solitary confinement, and even then only for a very short time. In this section the cells have a little light, a wooden bench and a wooden plank-bed. The prisoner in solitary confinement sleeps on a hard bed.

So, my overall impression is that while the buildings and inventory are inferior to what we are used to, in all other ways this camp beats Danish standards.

But at the same time it must be stressed that the treatment prisoners are able to receive in the Soviet Union, the rational methods, the co-operation between prisoners and administration, the possibility of having cases annulled, the schooling, the wages, the productive work-training and all the other gratifying and impressive things, all of this presupposes the socialist form of society.

I am by no means praising the foreign to indirectly criticize Danish prisons. I am no fan of preventive detention institutions, but otherwise I believe that Danish prison staff often do their work with diligence. It should not be a reproach against them that we do not have social conditions that make a prisoner treatment like the one I came to know in this camp near Moscow on October 5, 1962 possible.


We now return to the case against the prison guards, to our domestic conditions, where the core problem probably is that there is no fixed boundary between the norms of respectable business life and the provisions on fraud and embezzlement in the penal code. In our country some people are sent to prison for performing acts that are virtually indistinguishable from those for which others are honoured and decorated.

In the socialist countries there are neither employers, manufacturers, factory owners, nor rent-squeezing landlords, so there it is easier to figure out what is crime and what is business.

As I overheard an exchange between two farmers on the train to the Bellahøj fair when they passed Vridsløse [state prison]:

“That’s Vridsløse.”

“Yeah, a lot of crooks sit in there.”

“Sure, but even more drive past.”

But in the socialist countries the crooks don’t drive at all.




1. Those who want to know a little about these neuroses and who can work their way through an English book may profit from reading Karen Horney: Neurosis and Human Growth, London 1951. Of interest is a paper written by the assistant senior physician at the Horsens preventive-detention institution, Tofte, in Nordic Journal of Criminal Science, 1963, p. 325. It is titled “On ‘Vicious Circles’ in Detainees.”

2. The same column has been broadcast on Danish state radio.

3. By the Ministry of Justice, which as an exception permitted the visit. Such permits are rarely given.

4. In the GDR—the German Democratic Republic—only a fraction of the prisons' capacity is utilised.


Criminal Justice In The German Democratic Republic*


  
    Du hässlicher Vogel, wirst du einst mir in die Hände fallen, so rupfte ich dir die Federn aus und hacke dir ab die Krallen
[You foul bird, were you ever to fall into my hands, I would pluck out your feathers and hack off your claws]

    Heinrich Heine — on the German eagle
  




The starting point

I am not able, here and within the time available, to provide a comprehensive overview over the extensive complex of rules on criminal procedure that applies to the German Democratic Republic. That is also beyond my expertise.

It is not, and it cannot be, my task at an occasion like this. What I will attempt is to present some scattered pieces of information that I hope are able to give an impression, in glimpses a sense, of the democratic principles of the socialist administration of justice and its realisation in the German Democratic Republic.

When the German people were liberated from Nazism in the spring of 1945, when Hitler’s thousand year Reich crumbled, the war the Nazis started had cast Germany into the deepest misery. Eight million dead, total economic ruin, hardship and chaos. This was the legacy of the Hitler regime for the German people.

The politics of the ruling classes had proven bankrupt. Among the broadest classes of the population, the deepest depression, demoralization, and mistrust prevailed that a German future was even possible. Millions and millions were infected with Nazi ideology.

The only popular force that could enter into the estate, save the nation, and steer development in a peaceful and democratic direction was the working class, whose best sons had been murdered in the tens of thousands by the Hitler fascists.

The starting point for later developments in the German Democratic Republic was the communist party’s proclamation to the population of June 11 1945. The proclamation demands the establishment of an anti-fascist, democratic republic for the whole of Germany, and it is stated that it would be incorrect to impose a social system based on the Soviet model on Germany.

The communist party’s proclamation confronted the people with the task of carrying out a bourgeois-democratic revolution, of destroying militarism and imperialism, and of implementing an anti-fascist democratic social order in Germany.

The goal of the proclamation is thus not socialist. It says:

Under the current circumstances it is in the interest of the German people to create an anti-fascist democratic regime, a parliamentary republic in which the people can enjoy all democratic rights and freedoms…


Based on this viewpoint, a long series of concrete demands for social measures were put forward. Insofar as these have a connection to the administration of justice, it concerns primarily the following:


	With the assistance of all honest Germans, to track down Nazi leaders, Gestapo agents, and SS bandits

	To conduct thorough purges of active Nazis from all public offices

	To bring before German courts for severe punishment all those Nazis who were not major war criminals, who were to be sentenced by the victorious powers’ courts, but who were nevertheless guilty of criminal offenses and of participation in Hitler’s treason against the German people.

	To reorganize the administration of justice in accordance with the people’s new democratic way of life

	To enact equality before the law for all citizens without regard to racial differences

	To criminalise all expressions of racial hatred, and

	To seize the assets of Nazis and war criminals and make them available for the municipal and provincial organs of self-government.



The communist party’s proclamation was followed by a call from the social democratic central leadership on June 15. This call was in line with the communist one and it demanded similar measures regarding the administration of justice:

…the adaptation of the legal system to the anti-fascist democratic constitution. Freedom of expression in writing and speech under consideration of the interests of the state and individual citizens. Freedom of opinion and freedom of belief. Protection through criminal law against incitement of racial hatred…


A complete eradication of all traces of the Hitler regime from legislation and the administration of justice is demanded.


The converging principled objective, which was proclaimed to the population, paved the way for an action agreement between the leadership of the two workers’ parties. This agreement was made already on June 19th 1945 and it was concerning with a narrow cooperation on solving the proclaimed objectives regarding the final liquidation of Nazism, national reconstruction and the creation of a parliamentary-democratic republic that was not plagued by the mistakes and weaknesses of the past, but which secured all democratic rights and freedoms for the working people. It was established that the two parties should strive for agreements with other democratic anti-fascist parties on the formation of a stable bloc, so that the most pressing tasks could be solved.

The trade unions, who had been banned during the Hitler era, re-emerged for the public with a call on June 15 1945. They agreed with the demands of the two workers’ parties.

The road had been cleared for a broad unity on objectives and measures and on July 14 the bloc of anti-fascist democratic parties was formed, consisting of the communist party, the social democrats, the Christian democratic union and Germany’s liberal-democratic party. Other parties and organisations were added later. Justice and administration could begin to function.


In 1946 the communist and the social democratic parties were united in the socialist unity party and international developments led to the partition of Germany.

In September 1949 the separate west German state was proclaimed and on October 7 1949 this breach of the Potsdam agreement was answered by the creation of the German Democratic Republic, GDR.

As mentioned, the administration of justice began to resume its functions shortly after the liberation from Hitler fascism in 1945. However, getting a well-oiled anti-fascist justice system started was a complicated matter, as virtually every jurist had been a member of Nationalsozialistische Deutsche Arbeiterpartei, NSDAP. It was immediately determined that no person who had been affiliated with this or affiliated organizations, or who had in the slightest way shown sympathy for Nazism, would be permitted to work within the judiciary or the educational system of the GDR.

Courts were then established in which the functions were carried out by people’s judges who were elected in workplaces, in trade unions, and in a similar manner. Few of these judges had legal training, but simultaneously with assuming their functions, they began a basic schooling. This happened through short courses, remote studies and through personal instructions. Many of these people’s judges are still serving today, but they have gradually received legal training equivalent to that undergone by other jurists in the GDR.

This goal was reached by 1957.

The west German federal republic was permeated by American capital and it kept its old Nazi jurists in important offices in and outside the administration of justice. It did so, like we here in Denmark kept compromised judges and other legal officials — except for the few who had to be thrown to the wolves. The GDR did not receive Marshall aid and had to pay reparations. But in that part of Germany the Nazis were 100% removed from the legal system.

The result, as we see it, is that the West German judiciary is dominated by Nazis and Nazi sympathizers. Therefore the construction of a democratic legal system in the federal republic has been impossible. By the hundreds, Hitler’s top and leading Nazis hold decisive positions. In the GDR there isn’t one person in the judiciary whose anti-nazi sentiment hasn’t been examined and found satisfactory.

Thus it began, and thus was the prerequisite created for the establishment of a democratic administration of justice in the GDR, an administration of justice exercised by the people or kept under the people’s close scrutiny.


The Development

Since the establishment of the GDR, the legislative authorities have frequently concerned themselves with criminal procedure. I will mention some of the most important stages of its development:

In 1950, the Provisional People’s Chamber issued the Law on the Supreme Court of the GDR and on the Office of the Supreme Public Prosecutor. This law must be seen in connection with the establishment of the two German states. After a West German state had been established, all members of the old Reich Court in Leipzig left the GDR and moved to the Federal Republic. As is well known, the Reich Court had led a rather withdrawn existence under the Hitler dictatorship, but when the choice stood between the socialist state and the reactionary West German one, the choice naturally fell in favor of the Federal Republic. The current president of the GDR’s Berlin-based Supreme Court is named Toeplitz and he is a member of the CDU.

In 1952 came the Law on the Public Prosecutor’s Offices and on the Youth Courts. In addition, laws on the constitution of the courts were adopted.

Around 1953, the Conflict Commissions began their activity. These are bodies that are elected in workplaces and which adjudicate a very large portion of minor criminal cases. I will later discuss this element of the administration of justice, which is something very important and very characteristic of criminal justice in a country that dares to place the administration of justice in the hands of the people. Up to that point, the legislation regarding the judiciary had been relatively sporadic. Individual reforms were introduced gradually as the need for them became clear, but in the following years, a comprehensive reform of the administration of justice was prepared.

In 1958, »The German Academy for Political and Legal Science« held a congress in Potsdam, and here a broad principled discussion took place. The agenda was »The Marxist-Leninist Theory of the State and its Application in Germany«. The discussions at this congress helped to accelerate a development that culminated in 1963 with the issuance of a so-called »Rechtspflegeerlass« [Administration of Justice Decree], a proclamation that contains a codification of the principles of socialist administration of justice and which serves as a guideline for legislative work in the realm of the judiciary. On the basis of this Erlass [decree], a complex of procedural laws was developed. The decree is of decisive importance for the administration of justice as it is now practiced in the GDR.

Prior to the proclamation, the State Council had issued a program declaration in October 1961 on the tasks and working methods of the judicial organs, and this declaration was followed by a decision of January 30, 1961. Finally, on May 24, 1962, a State Council commission was established to draft proposals for the further development of the socialist administration of justice. This commission submitted a report, which was approved by the State Council as the basis for a people’s discussion of the problems of the administration of justice.

To carry out this discussion, meetings and congresses were held throughout the country. In these events — amounting to some 80,000 — over 2 million citizens participated, and more than 300,000 took the floor in the discussions. More than 6,000 suggestions were submitted to the Secretariat of the State Council. Meetings on the matter were held at all workplaces, in all trade unions, and in all educational institutions. Such public discussions take place before particularly significant laws are drafted.

The fact is that in the GDR, there is a particular notion that a government by the people, a democracy, consists not only of the population’s right to vote in elections, but namely in its direct participation in the functions of society. They don’t really consider a democracy genuine if its citizens are not active in all public affairs.

Here with us, legislation and state administration have become alienated from the people, a matter for officials and professional politicians. In the GDR, no effort is spared to involve the population directly in the discussion and resolution of societal problems.

Therefore, a full-fledged democracy is growing in the GDR, while Western countries like Denmark are increasingly developing into technocracies, into the experts’ latent fascist dictatorship over the people. It is not surprising that the GDR disturbs Danish officials, disturbs them to such an extent that they will not even see with their own eyes what is actually happening in this country located right beyond our borders.

After the people’s debate on the administration of justice had been concluded, and after a new draft of the administration of justice decree  had been prepared taking extensive consideration of its results, in April 1963 the People’s Chamber adopted the laws currently in force on the organisation of the courts and on the public prosecutor’s offices.


Socialism Is The Foundation

The German Democratic Republic is a socialist state, a socialist workers’ and peasants’ state. It is that, whether you, ladies and gentlemen, like it or not, and that is what it will continue to be.

This is the fundamental reality that we must keep in mind if we wish to understand anything of what is happening in this country, so near our doorstep.

The country’s administration of justice — as well as other manifestations of society — is shaped in simple consequence of this. Socialism permeates the administration of justice in all its branches, and it is proclaimed in numerous legal provisions, proclaimed with German thoroughness and in a legal language that is not easily transformed into manageable Danish.

To give you an impression of the fundamental difference in the objective of the administration of justice in the GDR and here, I have not spared myself the effort of translating its purpose clause, §2 of the Law on the Constitution of the GDR’s Courts. This law is dated April 17, 1963, and it was prepared on the basis of the State Council’s Administration of Justice Decree, which was approved by the People’s Chamber.

This purpose clause reads as follows in my translation:


The activity exercised by the courts in the GDR shall serve

to the resolution of the workers’ and peasants’ state’s political, economic, and cultural tasks during the ongoing comprehensive construction of socialism, namely the planned development of the productive forces and the strengthening of the socialist relations of production,

to develop and shape the citizens’ socialist relations to society, to their state, and to one another in their societal interactions,

to protect the socialist state and economic constitution, including in particular the vital interests of the people and socialist achievements, against crimes against peace, humanism, and socialist state power, as well as against other seriously punishable acts,

to safeguard and enforce the rights and legally protected interests of the citizens, the state and economic organizations, the enterprises, the collectives, and the social organizations and institutions.

The courts shall contribute to ensuring that all citizens, institutions, and organizations purposefully observe and realize socialist law, the law that expresses the will of the people and serves their peaceful life, their freedom, their productive labor, and justice for each and every person.

The fulfillment of these tasks requires

that the courts, in the course of their activities, comprehensively and thoroughly investigate the social context and causes of legal disputes and violations, and work to eliminate the basis and conducive preconditions for unlawful acts—with the assistance of the responsible state and economic organizations and with the participation of the working population and its social organizations

that the courts continually engage with the problems of societal development; with the tasks posed by the comprehensive construction of socialism, with the administration of justice and the development of criminality, and that they draw consequences from this for their legal decisions, and

that the courts, during the period in which the comprehensive construction of socialism is taking place, rely on the knowledge and experience of the responsible state and economic organizations and of the scientific institutions in their work addressing the problems of political, economic, and cultural development.



I shall immediately proceed to explain a little about how, from this lush socialist soil, a criminal justice system has grown that constitutes the working people’s voluntary self-administered justice.

I will do this by telling a little about institutions that cannot be imitated and results that cannot be achieved here or in any capitalist country.

What I will describe presupposes socialist conditions, conditions where the people consider the state their own, and where they solidarize with the executive organs of this state.


Justice is a concern of the entire people

In the GDR, the fundamental problem of the judiciary consists in achieving a complete unity between the people and the judiciary. The administration of justice must be something that concerns the entire people. It must be a function that springs directly from the working people.

We are familiar with similar talk here in this country, we encounter it in the schools’ social studies classes, and perhaps even here at the university. One might have suspected von Eyben [progressive legal scholar].

But the crucial difference between Denmark and the GDR is that what is a television show and empty phrases in this country — a deception against the people — is a living reality in the GDR. Not to be understood as if the process of merging the people and its judiciary has been completed, but rather that the goal is being pursued with energy and honesty. The honesty in societal matters is, on the whole, a predominant yet, for us, distracting feature in the portrayal of the GDR. It is, in a peculiar way, as if this honesty offends our Western way of life. It comes across as somewhat uncultured, so to speak. Profoundly alien, in any case.


Lay Judges

One of the means to promote this development is the participation of lay judges in the administration of justice, both criminal and civil.

Since also the professional judges are recruited from the working class and the working peasantry, one might ask whether lay judges are actually necessary. This question was already discussed at the first lay judges’ congress in the GDR. However, it was pointed out that while judges do indeed come from the working people, from the lathe, so to speak, the lathe is not the same as it was 10 years ago, and the working people today live, work, and think differently than they did 10 years ago. The direct participation in the judiciary by workers from industry and agriculture is intended to ensure that the knowledge of workers and peasants about the pressing problems of the day gains entry into the judiciary.

The decree on the administration of justice states that lay judges in particular should contribute to creating the closest connection possible between the judiciary and social development in general. They are to assist the professional judges in drawing the necessary conclusions from the general political and social development, particularly in the economic sphere, and thus contribute to the courts working more expertly than they would otherwise be able to.

What is required of the lay judges in the GDR is that they should be the direct link between the millions of the working people and the courts, between material production and other spheres of life on the one hand, and the judiciary on the other.

It is evident that this function could not be fulfilled by the type of lay judges we know from criminal cases in this country. These menopausal housewives and well-heeled functionaries on the leeward side of 50 are, with rare exceptions, suited for nothing other than being yes-sayers.

In the GDR, both lay judges and professional judges are elected for a term of four years. The lay judges who serve in the lower courts, where the overwhelming majority of criminal cases are adjudicated, are elected by workers’ assemblies at enterprises and in agriculture.

It is a precondition for being elected that you must be at least 25 years old.

It is presumed that only persons are elected about whom the voters feel convinced that they can solve the tasks imposed on them by law. It is required that they have a thorough knowledge of the most important sectors of societal life, and particularly of economic life, in the district where they are elected. It is prescribed that particularly citizens who harbor a faithful devotion to the workers’ and peasants’ state should be selected as lay judges.

The tasks assigned to the lay judges are not fulfilled merely by their participation as equal judges in all cases. They typically do so for 12 consecutive days each year during their term of office.

But outside the courtroom, it is their duty to contribute to expanding the population’s knowledge of the law and justice of the workers’ and peasants’ state.

It is furthermore their duty to support the collective education of offenders and the resocialization of released convicts.

The demands placed on the lay judges are thus very significant, and their work presupposes thorough training. This training is carried out through participation in courses and conferences, partly on a national scale. In addition to deliberation on the adjudication of specific cases, mutual collaboration takes place between professional judges and lay judges, who occasionally gather for joint discussions of general legal problems. Furthermore, a professional journal for lay judges is published.

The connection between the lay judges and their voters is by no means severed after the election; rather, the lay judges have a duty to  account for the manner in which they have fulfilled the obligations imposed upon them by the election. Thus, they are monitored by the voters and monitored carefully. If they fail to fulfill their duties, which also presuppose a proper conduct in private life, the voters can, upon the court’s recommendation, revoke their mandate.

Incidentally, a corresponding duty to render accounts to the competent electoral assembly also applies to the professional judges, who are likewise elected.

The lay judges receive compensation that provides full reimbursement for lost earnings. Neither more nor less.

As you, ladies and gentlemen, will understand, the institution of lay judges in the GDR is fundamentally different in nature from that in Denmark. But this, like so much else one encounters there in the sphere of societal life, is a simple consequence of the fact that the GDR is a state of a different type than Denmark.

Our state belongs to the monopolies and the banks, the GDR belongs to the German people. That is the difference. Therefore, they can entrust the courts with other tasks than we can, principally the task of defending socialism against criminal assaults, from West Berlin for example.

The population of the GDR is, in its overwhelming majority, in solidarity with its state. Here with us, discord prevails, and the population is alienated from the state and its technocratic leadership.

This situation is naturally also reflected in the two countries’ administration of justice.

When you, ladies and gentlemen, in due course have completed your studies and passed your examination, you will be well-trained in lackey skills for the masters. In the GDR, the masters do not exist. That is what is so remarkable about that country.


A Meeting At The Conflict Commission

The branch of the socialist administration of justice that most conspicuously manifests the unity between the people and their judiciary is the Conflict Commissions. These Conflict Commissions are elected in workplaces. They have many functions, but one of them is that they handle and adjudicate approximately one third of all criminal cases. In Politisk Revy, Søren Søltoft Madsen, LL. M, has described a meeting of a Conflict Commission at the massive Warnov Shipyard in Warnemünde.

The meeting was held in the company’s cultural room. Present were, in addition to the young offender to whom the case pertained, four members of the Conflict Commission. Approximately 25 workers were present as spectators.

The case involved a young man — a 24-year-old unskilled laborer — who had stolen 50 marks from a colleague who was his neighbor in a collective workers’ housing unit affiliated with the Warnov Shipyard. It was, in other words, a completely trivial case that would not have prompted much reflection in this country. It is one of those cases that the [Copenhagen] district court processes two in an hour of. But in the Conflict Commission, the case was not regarded as insignificant. On the contrary, they did not shrink from spending time and effort to uncover the real reasons why he had stolen the money.

The young man had to give a detailed account of his family and upbringing. It turned out that he was born out of wedlock, and that he had been raised by an elderly aunt after his mother’s death. They inquired about his current relationship with this aunt, how often he visited her, and whether he supported her financially.

But the point that was most thoroughly investigated was his relationship at and to the workplace. He was examined on his own view of his work and his relationship with colleagues. Additionally, a foreman and three of his colleagues explained minor episodes that could shed light on his personality and attitude. It emerged from this that he had told several colleagues that his wish was to become a welder.

The case was resolved with a formal reprimand, but it was additionally decided that if he performed his work properly and behaved well for half a year, he would be trained as a welder at the company’s expense. Such a commitment is binding on the company, but the offender is free to quit his job whenever he wishes.

During the conversations with the young man, it emerged that he was interested in a theater club at the company, and the Conflict Commission decided that it should contact the leadership of this theater club and have them integrate the offender into its activities.

Amid the discussion of these concrete circumstances, the young man was confronted with questions of a more abstract nature. They discussed with him how he thought it would fare if residents of a collective housing unit could not trust one another, and they debated with him whether he believed it was necessary for society to react to thefts, even if they were not substantial.

Minor criminal cases like the one mentioned are adjudicated by the thousands in the Conflict Commissions. The person who has their case resolved in this manner undoubtedly experiences intense discomfort in having to account for their offense before their fellow workers. It is often far more unpleasant than a formal sentence. The repressive effect is significant.

The crucial point, however, is that the Conflict Commission and the colleagues do everything they can to figure out what is actually wrong with the man, and everything to remove the conditions that are decisive for why he has offended.

There is more than a decade of experience with the Conflict Commissions, and these experiences have been such that their scope of activity is being expanded and developed. They have become a decisive component in crime prevention. Those who have had their case handled by a Conflict Commission seldom offend again.


The Tasks Of The Conflict Commissions

The Conflict Commissions do not only deal with criminal cases and the settlement of minor civil disputes. In all their activities, they must contribute to the development and strengthening of the workers’ socialist morality and consciousness. They are to promote and protect the interpersonal relations that rests on comradely assistance in all aspects of life, on cooperation and mutual influence. They shall contribute to their best ability to educate the workers of the enterprise in conscious respect for the laws of the workers’ and peasants’ state and for the principles of socialist coexistence. Finally, the Administration of Justice Decree prescribes it as their task to mobilize the workers of the enterprise to eliminate all faults and conflicts that may hinder the enterprise in fulfilling the production plan.

Regarding their judicial function, the decree states that the Conflict Commissions shall deliberate and adjudicate in minor criminal cases and in smaller civil disputes. They shall exercise this function in such a way that, through comradely and critical discussions with offenders, they exert an educational influence on them, and they shall to the best of their ability seek to identify the reasons why the individuals in question offended. Once these causes have been identified, the Conflict Commission shall seek to eliminate the crime-inducing causes and conditions with the assistance of the work collective.

The Conflict Commissions operate in close cooperation with the »Freier Deutscher Gewerkschaftsbund« (FDGB), the trade union organization in the GDR, but they are not bound by specific instructions from any side.

The criminal cases handled by the Conflict Commissions generally involve first-time offenses, minor property crimes, simple assault, defamation, violations of worker protection regulations, vandalism, traffic offenses, and in general such minor violations committed for the first time, where the circumstances of the act and the personality of the offender suggest that the educational purpose of the sanction can be achieved in this manner.

The basis for the activity of the Conflict Commissions regarding minor criminal cases is a referral from investigating police authorities, from public prosecutors, or from the courts. The referral to the Conflict Commission is in writing. It must contain a thorough presentation of the fully investigated facts and of the evidence of the defendant’s guilt. Only cases in which a confession has been made are referred. Presentation of evidence never takes place in the Conflict Commissions with regard to the facts. The referral documents contain the referring authority’s assessment of the act, a specification of the relevant criminal law provisions to be considered, and an account of the reason for deeming the case suitable for referral, as well as the circumstances deemed to be its background. The Conflict Commissions may protest the referral if they do not believe the case has been sufficiently investigated, that it is too severe, or that it is unsuitable for resolution by the Conflict Commission for other reasons. In the event of such an objection, the case must be reconsidered by the referring authority, but its second decision on the matter of referral is final.

To fulfill their tasks, the Conflict Commissions must collaborate with social organizations such as brigades and work groups, with the enterprise management, and with the collective of lay judges.

The Conflict Commissions cannot pass sentences, but they can order certain educational measures. They can issue a reprimand and require the guilty party to apologize to an offended person or a collective. They can order the payment of compensation for damages caused, and if the damage was inflicted upon the enterprise, restitution through unpaid work.

It is noteworthy that the Conflict Commission can confirm and approve the obligations that the work collective undertakes in order to exert an educational influence on the worker who has committed an offense. It can also direct recommendations to the enterprise management or to social or state organizations regarding the adoption of measures to eliminate identified concrete crime-inducing conditions. I have heard many complex recommendations being made to management or authorities. It may involve providing the opportunity for desirable education, a recommendation to the administration of residential properties regarding the establishment or expansion of hobby workshops, procurement of other lodging or a new apartment, and virtually any conceivable practical measure. But the recommendations can also concern administrative, technical, and supervisory measures.

The authorities or organizations to which a recommendation is directed must, within two weeks, provide a written and reasoned response to the Conflict Commission regarding whether the recommendation can be complied with. The collective of lay judges enters the picture by supporting the Conflict Commissions in their efforts to eliminate the causes of criminality.

If the offender is dissatisfied with the Conflict Commission’s decision, they may bring the case before the lower court. The court may then either overturn the Conflict Commission’s decision or dismiss the appeal if it finds it unfounded. If the court overturns the decision, the case is returned to the Conflict Commission with the court’s recommendation for alternative measures, and the case is reheard by the commission. This second decision is final.

As mentioned, the Conflict Commissions have been operating for a number of years with excellent results. Until now, the scope of their adjudication of the countless minor violations that occur in a modern society has been limited to cases where the offender worked in an enterprise that had established Conflict Commissions.

This limitation is due, of course, to the fact that collectively working citizens are more mature in a socialist sense than citizens who operate under other conditions. However, the older generations of the population are diminishing, the old ideology is disappearing, and a new generation that has benefited from a socialist upbringing is emerging. It has therefore now been possible to extend a similar method of adjudicating minor offenses to other population groups, and at this time, analogous bodies with the same authority as the Conflict Commissions are emerging everywhere in residential areas and the countryside, in private businesses, and in the cooperatives of craftsmen, gardeners, and fishermen. They are called Schiedskommissionen or Arbitration Commissions.

The Conflict Commissions and other forms of the people’s direct adjudication of minor cases have been an outstanding success, and they are not experiments or transitional phenomena. These institutions have come to stay, to be expanded, and to encompass larger and larger areas.

By the summer of 1963, there were 18,900 Conflict Commissions in the German Democratic Republic with approximately 200,000 members, and these numbers have since grown significantly. I do not have the latest figures. It should be emphasized that this institution also has the significant impact that approximately a quarter of a million people out of a population of 18 million are, by virtue of their membership in the Conflict Commissions, continuously and actively engaged in addressing the problems of crime prevention.

Together with the lay judges, they carry out work equivalent to that performed by the Danish Support Society in this country, but there are, of course, far more than 200,000 staff members. The Danish Support Society and its employees should not be blamed for the fact that their supervision and assistance cannot be as effective as that which can be provided in the unknown land south of Gedser.

It is evident that the work of the Conflict Commissions and Conciliation Commissions cannot be transferred to our country. Their operation presupposes a stabilized socialist social system and an acceptance of a social ethic that is opposite to the one bred by the social rat race in which we all participate here in this country.


A Case In The Rostock District Court

But of course, it is only one-third of criminal cases that are handled by the Conflict Commissions.

I will therefore describe a court hearing in the district court (lower court) of Rostock, on the basis of Søren Søltoft Madsen’s article.

If the case cannot be referred to a Conflict Commission due to the severity of the offense or because no confession has been made, the public prosecutor brings charges before the ordinary courts.

In Danish criminal cases, the presentation of evidence is carried out by the prosecutor and the defense counsel, provided, of course, that a defense counsel is involved who is familiar with the case and feels any responsibility for their work. They examine the party and the witnesses. They question expert witnesses and document the evidence that is invoked.

In principle, the role of our criminal judges is supplementary, but they may pose questions aimed at clarifying ambiguities. The judge can even order the presentation of evidence that neither the defense nor the prosecution had intended to introduce.

A criminal case in Denmark has the character of a duel between the prosecutor and the defense counsel, and the outcome of this determines the fate of the defendant.

This scenario is not encountered by an observer in a court case in the GDR, nor, for that matter, in West Germany. In these continental countries, the judge holds a different position than in our system. In principle it is the judge who conducts the examination with the purpose of eliciting the truth.

As a Danish defense counsel, I feel alienated by a legal system where the defense counsel merely presents the case and asks supplementary questions. The prosecutor’s role is also far from prominent.

Incidentally, a reform of criminal procedure is being prepared, which will grant the defense counsel and the prosecutor a more active position in the criminal process than previously.

I will not express an opinion on  whether an accusatorial or an inquisitorial criminal process is preferable, since what is decisive is not the manner in which the process is conducted, but whether the participating persons strive to uncover the material truth. Personally, I do believe it would be difficult for me to serve as a defense counsel under a process such as the one practiced on the Continent, and thus also in the GDR.

The case described by Søren Søltoft Madsen involves theft. A young man had broken into a former workplace and stolen a television set from a common room. That this case was not referred for hearing by a Conflict Commission was due to the fact that the perpetrator previously had two similar cases resolved in this manner, and both times he had left the workplace shortly afterward.

If one observes a comparable case in one of the Copenhagen district court’s chambers, it will be resolved in 15-20 minutes. A confession has been made. In the district court, a few summary questions would be asked about the act and the perpetrator’s personal circumstances. A conditional or unconditional sentence of a few months’ imprisonment would then be made. In the interest of truth and objectivity, it should be noted that the district court judge in many cases will have a thorough personal investigation to rely on. These personal investigations are in many cases carried out by the conscientious investigators of the Danish Support Society.

The case in Rostock lasted a full 2½ hours, and most of that time was spent conducting a meticulous mapping of the defendant’s personal circumstances. One of the things the judge particularly sought to clarify was why he had changed workplaces so often. The defendant had apparently not given this much thought himself. He remarked that he was rather indifferent to what he earned, since most of his income was garnished to cover installment debt and child support payments for children from a previous marriage.

The interrogation also revealed that there was a certain degree of alcohol abuse involved, and to clarify this aspect, the innkeeper from the young man’s regular drinking establishment had been summoned as a witness.

That wretched finances and alcohol abuse play a significant criminogenic role is certainly not something unfamiliar to us in this country. But in the case from Rostock, they did not merely acknowledge this; instead, they took an intense interest in examining what could be done to remedy the misery, to eliminate its underlying causes.

The young man received a suspended sentence, and as a stipulation, it was determined that he could not change workplaces without reason for one year. In connection with this, the work collective was tasked with helping him obtain further education so that he could earn more. At the same time, measures were to be taken to ensure that his wages would not be garnished so much that he lost the incentive to work and earn more. If the condition regarding not changing jobs was violated, a new court hearing would be held to decide whether he should serve the sentence or whether he had reasonable grounds for leaving the workplace.

The defendant’s leisure activities were also thoroughly discussed, and to shed light on this, a witness from the housing collective to which the defendant belonged had been summoned, among others. It turned out that his hobby was building model ships. However, he had only built simple models and not the more complex mechanical ones he desired but could not afford. This was taken into account, as the judgement recommended that the relevant housing collective purchase tools and materials so that he could pursue his leisure interest. In return, the young man, and this was also stipulated in the judgement, was to commit himself to helping and teaching the children and youth in the collective who had an interest in model shipbuilding.

The recommendations put forward by the court in a judgment cannot simply be ignored by the collective in question. According to §9 of the Court Constitution Act, the court may criticize conditions that foster criminality, and such criticism must be addressed by the relevant collective within two weeks.

In the aforementioned case, which I also personally observed, no defense counsel was involved.


Defence Counsel, Social Prosecutor and Social Defense Counsel

It is disconcerting for a Danish jurist to witness a criminal case like the one mentioned, which is heard and adjudicated without the presence of a defense counsel. But what, then, is the legal situation in this area?

According to §6 of the Court Constitution Act, every accused person has the right to choose a defense counsel.

I do not know whether there is an option to have the public cover the cost of the defense counsel, or whether the individual must do so themselves.

Lawyers are typically members of a geographically defined bar association, but there is no requirement to be a member of such an association. Lawyers are independent, and the bar associations are self-governing. It is the bar associations themselves that determine whether a jurist can be granted a license to practice as a lawyer, and they exercise extensive disciplinary authority over their members.

According to the Administration of Justice Decree, lawyers are obligated to represent accused or charged citizens in court, and they must present circumstances that may lead to acquittal or mitigation of punishment. They are required to contribute to the clarification of the case and to safeguard the client’s rights and interests. They are entitled to visit those held in pretrial detention, though, as I understand it, not at all stages of the investigation. After the investigation is concluded, the defense counsel has access to all reports and other information. They may submit evidentiary motions, and during the trial, they may pose questions to the accused, witnesses, and expert witnesses.

The bar associations are subject to the supervision of the Ministry of Justice.

During criminal proceedings, one will very often see that the prosecutors and defense counsel participating are not jurists but laypersons. This involves an institution different from what we know in this country, namely, the so-called social defense counsel and social prosecutors.

These social prosecutors and defense counsel may be appointed by a number of collective bodies, such as local committees of the National Front, the trade unions, the Workers’ and Peasants’ Inspectorate, and generally all collectives of workers and peasants.

The foremost duty of the social prosecutor and the social defense counsel during the trial is to present the collective’s opinion on the act and the perpetrator, and to assist the court in uncovering the truth and reaching a just resolution of the case.

Thus, these social prosecutors and social defense counsel are the counterparts to the lay judges. The lay element in criminal procedure exists not only on the judge’s bench but also alongside the professional prosecutor and defense counsel. The court decides whether a social defense counsel or social prosecutor should participate in the individual case.

During the aforementioned case in Rostock, there was certainly a social prosecutor present, but I do not recall whether there was also a social defense counsel. The social prosecutor had been elected at the relevant workplace. He was elected because the crime had offended the working collective to which the defendant had belonged. However, it is very common for social defense counsel to participate because colleagues at the workplace wish to speak a word in defense of the defendant, for example by describing his relations at the workplace and with his colleagues.

The social prosecutor is authorized to present their opinion on the culpability and severity of the act, its consequences, and the resulting damage, as well as on the defendant’s guilt and personality. They are to contribute to uncovering the causes of the act, may submit requests for evidence, take a position on the evidence presented, comment on the sentencing, and encourage judicial critique or other societal utilization of the case.

The social defense counsel may present evidence to exonerate the accused, establish mitigating circumstances, and submit evidentiary motions. He can and shall contribute to clarifying the causes of the crime. Like the social prosecutor, he is entitled to take a position on the evidence presented during the trial.

He shall present his assessment of the defendant’s social and professional development and comment on the sentencing. He must clarify whether and how the work collective to which the defendant belongs is prepared, if a sentence without imprisonment is imposed, to vouch for his conduct and behavior after the conclusion of the case. Furthermore, like the social prosecutor, the social defense counsel must provide an assessment of how the case can be utilized for judicial critique or in another useful manner to eliminate or reduce the preconditions for criminality. If a social defense counsel or prosecutor participated in the first instance, they must also take part in the proceedings in the appellate court.

Thus, a criminal prosecution engages not only the offender, the court with lay judges, defense counsel, and prosecutor, but also the collective to which the individual belongs. It typically takes shape such that the case is discussed at a club meeting or in a similar gathering of the person’s colleagues. They take a position on whether the case should result in the collective joining the prosecution or the defense with a representative from the workplace. This access to propose social prosecutors and defense counsel is used to a very large extent. Depending on the circumstances, multiple social prosecutors or defense counsel may be permitted to participate in the proceedings if the interests of multiple collectives are affected by the act. I was present at the time as an observer during the trial against Adenauer’s State Secretary Globke. This trial took place in the Supreme Court in Berlin, and here the prosecution was joined by representatives of several Jewish organizations from within the country and abroad.

The goal that is pursued is for the criminal justice system to be a societal function that concerns the entire people, and not just some courts alienated from the people that, for appearance’s sake, allow a couple of unqualified lay judges to participate in the performance.


Other Subjects

I could go on and on about how criminal justice is exercised down in the GDR under Walther Ulbricht and »the red Hilde«, »Bloody Hilde« as [the tabloid] B.T. calls her, but all things must come to an end.

Otherwise, I would be inclined to talk about the fight against juvenile crime and about corrections. I could talk about the results of crime prevention, about criminality in the GDR compared to the Federal Republic and other NATO countries.

I could also explain, and it would likely have been useful, how the closure of the state border, the wall that prevents the infiltration of criminal elements from West Berlin, has contributed to the reduction of crime, and much, much more. But that cannot be covered here. What I hope to have achieved on this occasion is to provide some glimpses into how the fight against crime takes shape in a socialist country.

There, it is the people’s struggle against a social evil. Everyone participates, everyone is engaged.

But of course, the task is less complicated than here, where significant acuity is often required to distinguish between crime and legal business.

I am aware that some of you, ladies and gentlemen, believe that I am either trying to pull the wool over your eyes or that I have been led astray myself. But in the GDR, all court hearings are public, and a round-trip ticket to Rostock costs only DKK 56. Moreover, every year in July, a legal seminar is held in the GDR, to which 10 to 15 Danish jurists are invited.

However, Danish judicial officials are effectively prohibited from participating. At the very least, they do not dare. But every year, a number of students have taken part. It is required that the participants have studied criminal law and criminal procedure. The participants must pay for their trip to Warnemünde themselves, but thereafter they are guests of the GDR. The seminar is organized at a very high level. Last year, for example, lectures were given by both the President of the Supreme Court and the Minister of Justice. Participants had the opportunity to observe court sessions and proceedings in a Conflict Commission, as well as to visit prisons and juvenile facilities.

I do not believe there is anyone who has participated in previous years who has not had very great benefit from it.

Unfortunately, your professors probably do not dare to participate. Nor any judges or jurists from the prosecution service. Danish jurists are a humble folk. Last year, Supreme Court Judge Trygve Lejvestad from Norway participated, who is the reporter of Norwegian criminal judgments to the Nordic Journal of Criminal Science and a prominent Norwegian criminologist. Danish judges and other legal officials, whom I have approached in previous years and, incidentally, this year as well, have been extremely interested during the winter. But as surely as spring follows winter, a letter of regret arrives from them stating that, for one reason or another, they have unfortunately been prevented from attending.

The plain truth is that it has been made clear to them that their participation would not be welcomed in higher places.

But the truth marches on despite NATO and the Hallstein Doctrine. A number of Danish jurists have already had the opportunity to see what is happening, and others will follow.

One can be for or against socialism. Only fools can be uninterested in what is happening in their professional field in the socialist countries, in that part of the world stretching from the Elbe to the Pacific.

But as the facts show, there are a surprisingly large number of them among our ranks.

Social stupidity and baseless self-satisfaction are an occupational disease of the legal profession.

The field attracts the calcified, those who are reactionary from the cradle and remain so until the grave.




* Talk given in the Legal Discussion Club in Copenhagen on March 22 1966 and in the Student Society in Aarhus on April 14 1966


Are They Class Judges?*


  
    Everything was gray, fortune was unkind,
in that little town I thought I left behind.
I was so alone, no one heard my plea,
nothing but the wrong that ever followed me.
Then I went to see the Old Judge, wise and mild,
with his snow-white hair and his understanding smile,
and now I know winter’s just a fleeting child,
now my heart is April-fresh and free from guile.
For the Old Judge’s quiet words were like a key,
gently saying: “Set the one who wronged you free.”
If that wrong should ever come back haunting me,
I will go again to him, and I’ll be free.

    Text: Thomas. Music: Verner Frederiksen
… and actually broadcast on Danish radio.
  




If one raises the question among a circle of jurists of whether Danish judges are class judges, one engages both the emotions and prejudices of most.

This is connected to the fact that bourgeois jurisprudence is arguably the wealthy relative of theology, but more boisterous and just as uncultivated, and notably without any real philosophical or cultural background.

Undeterred by the social thinkers and general philosophy of the last century, the bourgeois jurist clings to simple a priori dogmas. For example, that the courts float above the interest conflicts of the social classes.

For many a jurist, faith in the courts’ formal and actual independence serves a similar function as faith in the Immaculate Conception does for a believing Catholic. In his youth, he might believe it himself, and later, he at least makes sure to raise his children to believe it.

The judges probably experience themselves as independent. Most of the time, at least. Socially speaking, many of them are a kind of overprotected incubator babies, hatched in thermostat-controlled hotbeds. They are rather unburdened by knowledge of the population’s strife and toil, of the people’s language and ethics. Even with nearly 40 years of forensic practice behind me, it still happens that I am startled by the striking ignorance of sensible judges about the society they live in and the people they judge. Words like ‘class struggle’ and ‘class justice’ must seem agitational, outdated, and emotionally charged to them, not to say vulgar, and yet these designations are merely common historical and philosophical categories and are used, at least by me, as such.

In these brief remarks, I can only identify, not analyze, this professional mindset—the social life-lie that allows the respectable judge to maintain his self-respect. It can be summed up as follows: the judge believes he rules independently of social factors, with as much fairness as is humanly possible, based solely on the law and the evidence presented. He believes that the law — in the broadest sense — and the law alone, is his guiding principle.

For my own part, I declare myself an adherent of a Marxist-Leninist conception of society. This conception presupposes the acceptance of a philosophy that is materialist and dialectical.

That it is materialist means — in contrast to the various idealist directions within philosophy, represented by Plato, Berkeley, Hegel, and others — that it fundamentally considers existence to be objective and knowable. That it is dialectical implies that it perceives the material, and thus knowable, world as a process of motion and a process of motion whose driving force is the quantitative accumulation of contradictions to the point where quantity transforms into quality. Modern cybernetic research is said to confirm dialectics.

The Marxist-Leninist conception of society is thus the application of materialist-dialectical philosophy to the historical development of human society.




This conception is the prevailing social doctrine in the socialist world. The social system of the socialist countries — including, for example, their foreign policy — has this doctrine as its premise. It remains incomprehensible to anyone without some training in this line of thought. That Danish jurists who serve as diplomats in the socialist third of the world are as ignorant of this as they are knowledgeable about which color of necktie is supposed to go best with blue suits, I mention merely in passing.

Marxist-Leninist theory views societal development as a natural-historical process governed by the laws of materialist dialectics. As Marxists and Leninists, we adhere to a monistic worldview. We also reject any dualism between society and nature.

The dialectical factor that has determined societal development throughout history, more than any other, is class struggle, the global tension between exploiters and exploited. In the present day, class struggle must be understood as a relation between social groups, rather than merely as an individual relationship between a given employer and his workers.

Historically, exploitation has taken multiple forms, but its foundation — and therefore the foundation of class struggle — is the historical fact that the most important means of production are owned, directly or indirectly, by an increasingly narrow and now highly internationalized upper class. Ownership of the means of production has never been more concentrated than it is in contemporary capitalist society.

This — in conjunction with other factors — means that the global class struggle, the tension between the starving masses and the upper class, has never been more acute than it is today.

The recognition of this should not be obscured by the fact that it has been necessary for the high-capitalist great powers, whose policy is dictated by monopolized capital, to establish a social cordon sanitaire between the countries of the socialist world and the utterly impoverished peoples in the former colonies, Latin America, and many other countries.

Private ownership of the means of production is, therefore, the basis of class society. It is not legal laws that create these property relations, but rather property relations that give rise to the laws. The position and true function of judges within this society is thus revealed.

The laws are a reflection of property relations, and the judges who rule based on these laws, or norms, as I would prefer to call them, are exercising the power of the wealthy when they pass judgment.

They are, in this sense, class judges. The essential function of the courts is to act as an instrument of power used by the ruling class to assert the privileges that form the basis of exploitation, privileges that are still being attacked by the exploited part of the population.

It is so for the wise, grey-haired, and benevolent judge. And the same goes for the state’s other organs of power, such as the police and the military.

The state came into being and developed alongside the class struggle. In our time, state power is exercised autocratically by monopoly capital. I am not speaking here of legal forms, but of the social realities that underlie them.

We saw an early form of the direct exercise of state power by high finance in German Nazism and Italian Fascism. Now the form has become more streamlined and practical, as we know it in our Western nations, where capital exercises its domination under a guise of democracy.

If you compare the actual power structures, Hækkerup’s Denmark is like Hitler’s thousand-year Reich, only the methods are smarter and undeniably, at least for now, more pleasant here in our part of the world.

If there happens to be anyone among my listeners who would like more detailed information on the philosophical foundations of socialism, I can recommend a book published by Dietz Verlag in Berlin in 1965, entitled Grundlagen der marxistischen Philosophie (Foundations of Marxist Philosophy). It contains the core philosophical material considered essential for students in socialist countries. For the Marxist theory of the state in particular, it is quite manageable to read Lenin’s pamphlet The State and Revolution, which is available in various Danish editions.

In a lecture delivered in 1919, Lenin made the following remarks,which hit the central point of the Marxist-Leninist conception of the state.


Is the state in a capitalist country, in a democratic republic — especially one like Switzerland or the U.S.A. — in the freest democratic republics, an expression of the popular will, the sum total of the general decision of the people, the expression of the national will, and so forth; or is the state a machine that enables the capitalists of those countries to maintain their power over the working class and the peasantry? That is the fundamental question around which all political disputes all over the world now centre.



And Lenin answers:


you say your state is free, whereas in reality, as long as there is private property, your state, even if it is a democratic republic, is nothing but a machine used by the capitalists to suppress the workers, and the freer the state, the more clearly is this expressed.



He mentions Switzerland and the United States and states:


nowhere is this suppression of the working-class movement accompanied by such ruthless severity as in Switzerland and the U.S.A., and nowhere does the influence of capital in parliament manifest itself as powerfully as in these countries. The power of capital is everything, the stock exchange is everything, while parliament and elections are marionettes, puppets.




Himmler: Yes indeed, it is you, Herr Stamm, who are the police commissioner, but it is me who pulls the strings. (Illegal cartoon, 1943)


It was in 1919 that Lenin made this statement. Now, in 1965, the state’s alienation from society is even more evident. The sovereignty of small nations has been annihilated; they are controlled by international capital groupings. In correspondence with this, the class struggle finds a characteristic expression in the national liberation struggles of oppressed peoples.

But what about reality? Does Danish reality actually correspond to these crude, agitational theories? Is there any empirical basis for such a characterization of our democratic state? Can one with any factual justification degrade our state institutions, including the courts, to class organs?

The courts are our subject of inquiry, and my thesis in this discussion is that our judges, too, are ultimately executive organs of dominant social forces, even if they do not always perceive themselves as such.

The recognition of the courts as class courts is concealed, and the public is largely deceived because the work of judges ostensibly consists of applying existing laws and other legal norms to facts and quasi-facts, which are established under the principle of the so-called free evaluation of evidence.

The central social function of the courts is to keep the people in check and safeguard the privileges of the ruling class and the foundation of exploitation: property rights. This is done, however, while carefully preserving the necessary democratic illusions. It is especially crucial to cultivate the belief that the courts are independent, both formally and in practice, and that they dispense a humane and impartial form of justice. Without maintaining this facade, the courts would be unable to fulfill their class function.

This duality between the real — the class character of justice — and the apparent — its freedom and independence — is of central importance to our discussion.

I will return to that point. But first, let me sharpen my thesis: I contend that our courts are class courts in the sense that they will fully and consciously disregard the legal order which they normally, at least formally and subjectively, uphold whenever state power demands it with sufficient force.

The Nazi regime in Germany represented the direct seizure of state power by German high finance. Its immediate purpose was to crush the revolutionary workers’ movement with a level of violence that had, after all, been unavailable under the Weimar Republic. Furthermore, the intent was to use the state’s military might to violently expand its sphere of exploitation. In reality, Hitler’s Germany belonged to the Ruhr barons, just as the Federal Republic does, though in a slightly different guise.

Consequently, the occupation of Denmark must be seen as the country’s incorporation into the unrestrained exploitation by German high capitalism.

Here, as everywhere else, the class struggle, under the given conditions, took on the form of a national liberation struggle. Within this framework, the conscious segment of the working class united with bourgeois patriots.

German high capital hardly found such willing legal henchmen in any other occupied country as they did in Denmark. The judiciary oriented itself frictionlessly towards the new upper class.

Under the new societal power structure, the courts shamelessly broke with all traditional law and justice. They fell in line with the collaboration governments and — to cite a particularly characteristic feature — sacrificed the lives and safety of Danish citizens.

The internments carried out under the Law on the Prohibition of Communist Activity and Agitation of August 22, 1941, serve as the classic evidence that our courts, when required, dispense an unconcealed form of class justice.

Since I dare not assume that the majority of my audience is fully aware of what transpired then, 25 years ago, I must provide a few, though I believe sufficient, details.

During the night of June 22, 1941, German forces launched a massive invasion across the borders of the Soviet Union. That same night, the occupation authorities here in this country demanded immediate measures to be taken against Danish communists.

Leading Danish police officials were summoned to the headquarters of the German police in Dagmarhus. There, they were presented with a list of 71 prominent Danish communists whose arrest was demanded. Among those listed were three members of parliament.

This list originated from the Danish police’s intelligence division—Department D. All available evidence suggests it was handed over to the Germans by Police Commissioner Odmar, who recently retired with great honour.

Danish police immediately arrested everyone they could apprehend from this list. Furthermore, they arrested several hundred more on their own initiative and using other material.

Of course, communist activity was legal, and the party was represented in parliament by three members. Of these, Martin Nielsen was arrested immediately, while Aksel Larsen was taken into custody much later.

After several months of being held in overcrowded prison cells, the detainees were transferred to the Horserød camp. This took place on August 22nd, the very same day the Communist Law — passed unanimously by parliament — came into effect and Danish class justice swept into motion.

The Communist Law prohibited all communist activity and agitation. Furthermore, it stipulated that individuals who could be expected to violate the law in the future were to be arrested and interned immediately.

The internments were decided by administrative order of the Minister of Justice. His decisions had to be presented to a district court judge within 24 hours, and the judge would then rule on whether the order should be upheld. Under certain conditions, the judge had the power to overturn the administrative internment order.

The district court’s ruling could be appealed directly to the Supreme Court, bypassing the High Court.

On August 22nd and 23rd, 1943, District Court Judge, and currently High Court Judge, Arthur Andersen ratified the first 109 internment orders.

The internment orders were signed by the then Minister of Justice, Thune Jacobsen, and countersigned by his department head, Herfelt.

This same Herfelt later became Copenhagen’s Police Commissioner and recently finished his career as a Supreme Court Judge. He is still alive.

Between 1941 and 1943, hundreds of internment orders were issued, including against people who were not, and had never been, communists.

Once Arthur Andersen was done ratifying the first 109 internment orders, all of his rulings were appealed to the Supreme Court.

The defense was taken up by Supreme Court Counsel Steglich-Petersen. However, I have been informed that the Supreme Court refused to either hear him or see him, and would not even accept any written submission from him.

I requested permission from the Supreme Court to examine the records from that period, but my request was denied. I had been looking forward to a debate this evening with Supreme Court Judge Hvidt, who had agreed to be my interlocutor. He has since cancelled, and I would be very surprised if this were unrelated to his being informed that I intended to focus my remarks on the Supreme Court’s implementation of the Communist Law to illustrate the class character of our judiciary. This is a great pity, as I had hoped to clarify several obscure points in my understanding of the events of that time. The Justice, of course, would likely have had access to the court records that I have been denied.1




However, I can at least confirm the following: Before the three Supreme Court judges forming the Court’s appeals committee had reached their decision on the cases, they were given a stern dressing-down by the Court’s president at the time, Troels G. Jørgensen, who is still alive.

He pre-empted the court’s decision by publishing an article in the Nazified journal ‘Juristen’ (The Jurist). In it, he vouched for the constitutionality of the Communist Law and branded the Communist Party of Denmark a criminally corrupt organization.

The groundwork had thus been laid. Without a hearing and without defense, all 109 hostages had their internment orders ratified by the three noble Supreme Court judges.

Throughout the entire occupation, to my knowledge, there was not a single instance in which either the District Court or the Supreme Court overturned an internment order.

The current Ombudsman, Stephan Hurwitz, was also listed for arrest but was saved due to the interventions of the the Minister of Justice with the German authorities.2

The internment camp was run by the current prison warden, Alfred Claudius Bentzen. The first handovers of internees to the Germans took place even before 1943, without this affecting the courts’ practice of ratifying the internment orders in the least.

On the night of August 28-29, the camp was handed over to the Wehrmacht. 98 of the internees managed to escape, but 150 could not and were deported to the Stutthof concentration camp near Danzig. Many were shot, tortured, or starved to death. Nearly all of the survivors sustained the most severe damage to their bodies and health.


I have reviewed this case to provide a clear and accessible example of class justice as practiced by Danish judges — in flagrant disregard of our most precious laws, including those on high treason.

We who have witnessed Danish justice operate in this manner are utterly impervious to any talk of the courts’ independence from societal power structures. We have seen the raw, utterly unconcealed, and bloody class justice in our own land. We need no further proof.

I put before this learned assembly an interesting legal problem — a small, concrete exercise in criminal law — how can one possibly justify that the judges and officials in question are not guilty of homicide?

Their actions caused the suffering and death of many. They must have been aware of this consequence with the degree of certainty required to establish intent. Can this be considered lawful? Since when does a state of necessity confer the power to sacrifice human lives and liberty? And what about the internments that not even the Germans requested? Or the internments under the Communist Law of individuals who were not, and had never been, communists? Or the continued judicial ratification of these orders after the first hostages had already been handed over to the Germans?

It is tragic when a mentally deviant person shoots down four young police officers. We can all agree about that. Against such an act, society must react and will react. But what of the judges who sentenced to an internment, the consequence of which we know, and which the judges who sentenced had to reckon with as a near possibility?

The conclusion I have drawn from these years of experience is that Danish class justice, dispensed by the most esteemed Supreme Court judges, does not hesitate to sacrifice innocent lives when called upon by the holders of power in society.

These judges have delved deep into the very nature of judicial authority. They have embraced the notion that the supreme law above all laws is power itself, and that to judge is to exercise that power. This power ought to be exercised in accordance with written or unwritten law, and one should avoid causing provocative affront to it. However, when there is no alternative, when the imperative of power clashes with the letter of the law, and when a decision is of vital importance to society’s rulers, then judgment must be rendered even against the written law, the constitution, and proclaimed principles of justice.

From this point of view the judges who acted against their compatriots during the occupation may escape the label of murderers.


I will now turn to the criminal justice system under more peaceful circumstances, and I will highlight various peculiarities that characterize it as a class instrument. Primarily, I will attempt to demonstrate the fundamental duality that is a defining trait of our, and indeed all, bourgeois criminal procedure. This is its peculiar characteristic: that its true nature is obscured, masked by a democratic facade, so to speak.

Thus, the ordinary citizen is granted a role in the criminal justice system alongside the legal element. It is an attempt to avert the devaluation of the court’s authority that would follow from it openly appearing as what it is, a class instrument. And the punitive justice system cannot function effectively if the court does not enjoy this authority.

This apparent popular influence is formally significant but, in reality, illusory, a political deception. In the years following the 1919 judicial reform and on into the 1930s, this form of public participation was known to us only through the work of jurors in certain criminal cases.

The juries were, or were supposed to be, the fulfillment of a promise made to the people during the infancy of the constitution, forced through by the semi-revolutionary class struggle in 1848-49. The promise remained unfulfilled until the First World War. The heightened class tensions that emerged in the war’s aftermath made it impossible to delay judicial reform any further.

The system entered into force in 1919, and it soon became clear that in certain cases the jurors really did assert a popular sense of justice that conflicted with the legal one. This was especially true in cases of abortion.

One might easily assume that the point of lay participation was to adjust the norms and views on criminal justice asserted by the state’s officials by confronting them with the people’s opinions. That, however, would be a mistake.

By the 1930s, the class struggle had entered a new phase. Conditions in Denmark mirrored those in the wider capitalist world. Fascism and Nazism — expressions of big capital’s drive to seize state power directly — were gaining strength. Reactionary forces triumphed, both within and outside the Social Democratic Party, while the communist movement was weak. It was in this context that reactionary elements pushed through a reform of the Administration of Justice Act. This reform formally expanded public influence but, in reality, liquidated it.

Abortion cases were exempted from jury trial and the concept of the institution was compromised by having jurors not only deciding the question of guilt but also participating in sentencing. In these deliberations, each professional judge has four votes, while each juror has one.

The practical impact of including jurors in sentencing is nil. However, this formal participation is presumed to make them less inclined to acquit defendants than they might otherwise be. It is virtually inconceivable that all the lay judges would ever vote as a bloc against the professional judges, whereas the three judges can easily reach a consensus on sentencing.

Concurrent with this neutering of the jury system, the use of lay judges was introduced in the majority of criminal cases that do not proceed as guilty plea cases. Periodically, the jury system — which remains the only court where laypeople formally have the primary authority to decide the question of guilt — comes under attack from reactionary and legal-professional circles.

In the sole domain where the popular element ever managed to assert an independent viewpoint against the professional judiciary, it was defeated and removed from its position. The law did not adapt to the legal consciousness of the people, and in a stable capitalist state, it never will.

The situation is now that we have laypeople in the criminal justice system in a few jury trials, where they only rarely assert themselves against the state element, which operates through the public prosecutor and the jury-instructing presiding judge, who rounds off the procedure with a judicial instruction that almost always shapes itself as an ex cathedra evaluation of evidence. The legal presiding judge’s concluding prosecution is the last thing the jurors hear before they decide the question of guilt.


[image: Image]

Alongside the jury institution, we have the system of lay judges. However, I am convinced that they generally do not assert any independence from the professional judge, particularly not in the High Court. If the lay judges actually exerted any independent influence in their cases, this would be reflected in the number of acquittals. One can reasonably assume that it is extremely rare for the lay judges to rule against the professional judge and convict a defendant. The most recent crime statistics available to me are from 1961. In that year, 616 cases with lay judges, involving 670 defendants, were appealed to the Eastern High Court. Out of these 670 defendants, only 12 were acquitted at both the district and high court levels. The court changed the verdict from guilty to not guilty for seven defendants, and from not guilty to guilty for 35.

This statistic indicates that the lay judges’ influence on the outcome is negligible. The indictment forms the basis for the ruling in virtually every case, yet the assessment of the prosecuting authority is not good enough for this.

What, then, is the reason that the considerable lay element of the criminal justice system has so little practical impact?

The answer is not hard to find. The participants in the criminal justice system are not drawn from the population at large, but solely from its older3, upper, and middle strata. These are the demographic groups that side with the capitalist state, either due to their social standing or because of the dominant functionary mentality that pervades most of the middle class.

I acknowledge that the documentation for this claim is quite dated. However, to the best of my knowledge, no newer studies exist than the one conducted by High Court counsel Robert Mikkelsen, who compiled his data by reviewing all the annual lists and cross-referencing them with available statistics on the population’s occupational distribution.

An update to this study would be desirable; however, I have no doubt that it would reveal a similar pattern.

I will now present some characteristic details from these older investigations.

In the period in question, Denmark’s 68,000 farmers had provided 3,483 jurors, whereas the 103,000 smallholders had provided only 740. Consequently, farmers were overrepresented by a factor of seven compared to smallholders.

At that time, Denmark had 40,000 agricultural laborers and 100,000 farmhands, but they had no representation whatsoever. Furthermore, while there was roughly one juror for every 20 farmers, there was only one for every 200 fishermen. In the crafts and industries, master craftsmen were far more heavily represented than journeymen. In Copenhagen, for instance, the ratios showed one juror for every 19 master bakers, every 13 master masons, and every 9 master carpenters. For the journeymen in these same trades, however, there was only one juror for every 100 to 150 men. Overall, master craftsmen were consistently overrepresented by a factor of ten compared to their journeymen.

Among workers, the skilled were far more heavily represented than the unskilled. Across the entire country, there was only one juror for every 320 manual laborers. The same pattern held in commerce: there were 789 representatives for independent shopkeepers, while the entire national retail workforce only had 45. Furthermore, there were 240 directors asking the jurors compared to only 227 from subordinate office staff.

Independent restaurateurs were represented by 10 jurors, whereas their subordinate staff provided only seven. The pattern shifts again within the liberal professions. For architects, teachers, doctors, and journalists, there was one juror for every 50 to 100 practicing members of each profession.4

Robert Mikkelsen concludes that the juries are comprised of representatives from the middle and upper classes. Consequently, the working class wields far less influence in the criminal justice system than its numerical size would entitle it to.

I can only agree with Mikkelsen when he writes:


…that the juries have nevertheless proven to be more progressive than the professional courts merely demonstrates how backward the latter are in their development, not that the lay courts represent the legal consciousness of the Danish people.

We must of course note that even a formally democratic electoral system would by no means deprive the lay courts of their now so pronounced class character. In capitalist society, the state, through the press, the educational system, the high voting age, etc., will prevent the people’s legal consciousness from asserting itself, in the same way that the democratic parliaments of the capitalist states absolutely do not mean that ‘the people’ rule…



When debating whether the courts are class courts, one can indeed establish as a fact that the working population is virtually unrepresented among lay judges and jurors, and that the lay element there is play no independent role. The only beneficial effect of the lay element, in my view, is that it forces both prosecutors and defense lawyers to prepare their cases more meticulously.

The manner in which the prosecution — the dominant factor in criminal justice — works is a very significant element in the discussion of whether the courts — and I am speaking here only of criminal justice — are class courts. The prosecution works behind closed doors, and it follows an expediency principle in the decision of the charging question, such that charges can only be brought when the prosecution deems that the case can be carried through to a conviction. We do not have the small safety valve that one has in Norway, where there is a subsidiary access to private prosecution.

It is my opinion that the courts show nowhere near the necessary criticism with regard to evaluating evidence. The activity of the courts in criminal cases tends to restrict itself to giving the indictment a stamp of approval. The true state of affairs, as I see it, is that criminal cases are not decided by the courts, but by the prosecution, from which, incidentally, a large part of the country’s judges are recruited.

In my opinion, 99 percent of all the talk about how the legal guarantees which the courts, with lay participation and all that, provide the citizens against miscarriages of justice, is hypocrisy and deceit. I believe that miscarriages of justice are not rarities in this country,5 and this is due, chiefly, to the courts’ enormous meagerness in the evidentiary demands that are placed on the prosecution. It is striking how much stronger evidence a plaintiff in a civil case, which concerns money, must produce to get a ruling in their favor, than that which is enough to condemn a person to the most severe punishments.

An area where I find the usual assessment of evidence positively baroque is the credence given, despite all scientific evidence, to the testimony of children — and of pubescent girls in particular — in sexual assault cases.

Something similar applies to the trust the courts consistently show police officers who appear as witnesses. An officer may be ever so incompetent and his credibility highly questionable. Yet the legal system operates on the premise that an officer’s testimony is inherently reliable.


[image: Image]

In this country we practise the principle of free evaluation of evidence; that is, a fact is deemed proved once the judge is — or pretends to be — convinced of it. The judge weighs the evidence according to his or her personal conviction, but since that conviction is shaped by class society, the assessment of evidence inevitably reflects the same bias. Under our present social conditions, a socially skewed evidentiary practice is probably unavoidable.

The center of gravity of the criminal justice system is not the courts, but the prosecution, whose acquittals, decisions not to prosecute, are sacrosanct, and whose convictions, the bringing of charges, are usually rubber-stamped by the courts.6

One can get a faint impression of the prosecution’s activity through crime statistics. In 1961, 131,520 violations of the penal code were reported to or discovered by the police, and 42,699 violations were solved.7

A total of 10,208 cases handled by the state prosecutor’s office were adjudicated (most violations of the penal code fall under their purview). However, this number cannot be directly compared to the number of solved violations, as multiple violations can easily be adjudicated within a single case. Unfortunately, I do not have data on the number of acquittals in these state prosecutor cases, but that figure is vanishingly small and must necessarily be quite low, since charges are only brought when the prosecutor estimates that a conviction can be secured.

It is revealing that in 1961, cases involving 2,071 defendants were appealed to the two High Courts. Of these, only 41 resulted in acquittals at both judicial levels, while in 71 instances, a conviction was overturned and changed to an acquittal. Naturally, criminal statistics provide a very limited picture of actual crime, a large portion of which constitutes an unknown ‘dark figure’ that never comes to the attention of the authorities. However, the statistics do clearly demonstrate that a significant segment of the population finds itself in conflict with the penal code.

The decision-making within the prosecution’s inner sanctum regarding whether to press charges is, as noted, shielded from public scrutiny. However, when one examines the social strata from which the criminals who are charged originate, one can confidently characterize the work of the prosecution as class justice. This is where it truly happens, far more so than in the courts

In a society such as ours, there is no fundamental difference between acquisitive crime and legal business activity. It is the prosecution service, through its charging decisions, that ultimately draws the line between the two.

This assertion was made not by me, but by Professor Hurwitz.

I cannot refrain from quoting from his work on the special part of criminal law:

…The boundary for the criminalization of fraud in economic matters is difficult or impossible to draw through abstract legal provisions. Concrete discretion must always be applied. This is because a certain measure of incorrect information and thereby equivalent omissions must be tolerated as falling outside the realm of the punishable… only when the demonstrated conduct falls outside what according to customary perception is considered defensible in commerce and dealings does room for criminal liability arise…


The difference between fraud and normal business practices is merely one of degree and form. It is the prosecution that marks this boundary, by deciding whether or not to bring charges. However, big business is, with few exceptions, shielded from prosecution. No single ray of light penetrates the infinite darkness of the prosecution service, but we can see the results of its work, and it is by these results that its class character must be judged.

With virtually no exceptions, only the small and the destitute are presented for the courts. No charges are ever brought for the large-scale fraudulent transactions that form an integral part of bourgeois business operations.

The public prosecutor exercises his discretion, and this discretion can only be overruled by the higher and highest prosecutorial authorities. The highest authority, as known, is the Minister of Justice, and the ultimate responsibility lies with the government.

The fact that we never see the tycoons of the business world charged by the prosecution service is not because they do not commit fraud, but because their class controls the state and by extension, the prosecution service. That our judiciary is a class-based system is evident from even the most cursory examination of the social background of those who are convicted.

As a Marxist, I can state this fact without any emotional distress. This is the reality, and it is the inevitable reality in a society founded on exploitation, where the line between criminal activity and respectable business practice is merely conventional.

Consequently, when I refer to our judges as class judges, it is because they are parts of a state apparatus that is class-dominated.

To substantiate this assessment, I could cite many more specifics than I have presented. However, I prefer to concentrate the discussion around three key points.

First, experience demonstrates that when subjected to sufficient pressure by the ruling power, judges will deliver verdicts as demanded by those in authority, irrespective of formal laws.

Second, the participation of laypeople in the criminal justice system is far from sufficient to purge it of its class character.

Third — and this is the crucial point — I refer to the courts as instruments of class rule because I view them as an organ of power within a class-based state. They function in unison with other organs of power, with the primary objective of preserving the established social order.

Naturally, there are many relevant aspects of this topic that we have not been able to address this evening. However, I would like to clarify a few final points to preclude the most trivial misunderstandings.

Nothing I have said here constitutes an ethical condemnation of judges. Hans Scherfig has written a preface for a book I am publishing in the near future, containing articles and reflections on the judicial system. In this preface, he writes:

Carl Madsen’s book on the essence of the bourgeois legal system is not a tale of evil people, but of an evil social order. It deals not with the moral failings of individual persons, but with how property relations corrupt human character. A judge is a victim as well.


And that is my opinion on that matter as well.

By referring to judges as class judges, I do not mean to suggest that in specific, individual cases they are so class-bound that they would consciously favor convicting a worker over a director. While I certainly believe the widely cited Norwegian studies, which show a correlation between a person’s income and their chances of acquittal or receiving a suspended sentence, are likely applicable to our country as well, I do not consider this finding particularly significant for my argument. My focus is on overarching currents and historical tendencies, not on individual rulings unless they are as profoundly revealing as, for instance, the internment cases. Moreover, it is in the ruling class’s own interest for the public to maintain a degree of trust in the judiciary. This would be impossible if the outcome of a dispute between an individual employer and his worker were predetermined in the employer’s favor. I would never put forward such a crude interpretation of my position.




* Manuscript for a lecture I held on October 27, 1965, in the Legal Discussion Club and the Student Society.

1. Instead of the Supreme Court judge, a district court judge named Høgh appeared as my counterpart. I had sent him my manuscript in advance so he could have prepared a rebuttal to it. Instead, he gave a completely disinterested and boring lecture about banalities and about how excellent our criminal justice system is. How splendidly the prosecution functions, and how most defense lawyers know their place. He mocked the couple of ‘dynamic’ defenders we have. They are American in style, and it must be sad for them time and again to have to see their clients convicted, while their role model Perry Mason still gets his acquittals. Let the level thereby be indicated.

2. I have had an interesting correspondence with the ombudsman about this, who, despite being in the Germans’ material, maintained that he was not and had never been a communist. I shall not comment on that, but the Danish police must have registered him as such. This correspondence is mentioned in a memorial article about Hans Kirk that I wrote in ‘Folkets Jul’ (The People’s Christmas) for 1963.


3. According to § 68 of the Administration of Justice Act, a number of persons who may be deemed suitable to serve as jurors or lay judges must be selected for each jury district. According to § 69, any man or woman of good repute who has the right to vote for parliament may be selected as a juror or lay judge. According to § 29 of the Constitution, cf. the Election Act of March 31, 1953, as amended by the Act of June 16, 1961, everyone who is a native citizen, has a permanent residence, and is 21 years of age has the right to vote for parliament.

From this pool of individuals, the municipal authorities compile a primary list. Upon receiving this primary list, the presidents of the High Courts are responsible for establishing the official lists of jurors and lay judges. For each specific case, the presiding judge or a lower-court judge then selects the individuals who will serve from these lists.

The selection of persons from the primary list for the juror and lay judge lists is performed in accordance with the § 74 of the Administration of Justice Act by a drawing of lots, which is arranged by the president of the High Court.

Without exception, at least in the jurisdiction of the Eastern High Court, one only encounters women of menopausal age or older, or similarly aged, dispassionate men serving as jurors and lay judges. Young or younger people who have a concept of the life that is lived in contemporary Denmark by fellow citizens in the more proactive generations are never seen. Sexual assault cases are adjudicated by the elderly, rapes by those whose active lives are behind them.

This outcome can only be the result of a systematic sabotage of the legal statutes. I do not know at which stage this blatant sabotage is carried out. It is possible that the municipal authorities only include elderly individuals on the primary list, though this seems unlikely. Alternatively, it’s possible that the High Court presidents filter out, prior to the lottery, any candidates who have not reached a certain ‘age of maturity,’ meaning the average age of the judges themselves.

Once again, we see the familiar double-dealing: The public is led to believe that the broad Danish populace participates in the criminal justice system as judges. Yet, thanks to a sabotage of both the spirit and the letter of the law, the younger generations of eligible voters are barred from taking part. Many are aware of this blatant discrimination against the young, yet no one protests. We have grown accustomed to accepting everything, and we put up with this too. But would we still tolerate it if it were true that the High Court president sits in his office behind closed doors and rigs the lottery? If this is done with the full knowledge of the high court judges and the tacit approval of the Ministry of Justice? How is this possible?

[Translation note: Today, the practice in most municipalities is that the primary lists are compiled from rank-and-file members of the parties represented in the municipal council who volunteer to be on the list. The result is that jurors and lay judges remains older, whiter and richer than the people they convict and the community they are supposed to represent.]



4. In the recently concluded ‘Mona case,’ the jury consisted of twelve jurors and two alternates. The foreman of the jury was a senior assistant. The panel also included three housewives, a female kindergarten director, two farm owners, a smallholder, a news stand owner, a manager, a mechanic, and a master bricklayer. There was not a single ordinary laborer among them.

5. I use the term miscarriage of justice to mean a conviction delivered without a sufficient evidential foundation, in violation of the principle that any reasonable doubt regarding the guilt of the defendant should lead to an acquittal. A recent example is the ‘Mona case,’ in which a purser was sentenced to life imprisonment for the murder of a young girl. The conviction was based solely on circumstantial evidence and was handed down despite his persistent denial of guilt. This verdict has caused significant public unease, and on Sunday, October 24, 1965, Editor Nørgård of the newspaper Politiken published a highly readable editorial on the matter.

6. We are sliding into a situation where the actual decision concerning both acquittals and convictions rests with the executive administration, while the courts merely perform a formal review of the cases brought to trial. This is a state of affairs in which one would have to concede that it makes no difference whether a defendant has a good defence counsel, a bad one, or none at all. Many defence counsels do, in my experience, perform a commendable and energetic job for their clients, but there are also very slack ones, who in no way assert themselves and the rights of the defense during the criminal process, but are just there because it’s now the done thing. This type of defense counsel must not become the standard of the future, even if they are held in high esteem by the judges and are favored by the administration and the Bar Association.


7. The efficacy of the criminal justice system in combating crime is significantly lower in our capitalist nations compared to socialist countries. While fully acknowledging the challenges in comparing statistical data across different nations, consider the following illustrative example:

Danish criminal statistics for 1961 (reported cases):


  
    	Burglaries
    	21,685
  

  
    	Other thefts
    	38,381
  

  
    	Embezzlement, fraud, forgery, and debtor fraud
    	8,105
  

  
    	TOTAL
    	68,171
  



Note: This Danish total does not include thefts of motor vehicles, mopeds, or bicycles.

For comparison, the German Democratic Republic ‘recorded’ (festgestellt) in 1964:


  
    	Theft and embezzlement
    	72,169
  

  
    	Fraud, etc.
    	6,893
  

  
    	TOTAL
    	79,062
  



Crucially, the population of the GDR was approximately four times larger than that of Denmark.

To further illustrate the point, the crime rate per 100,000 inhabitants in the German Federal Republic was roughly four times higher than that in the socialist GDR.

While acknowledging potential statistical discrepancies, these numbers undeniably tell a clear story.
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